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SUMMARY

The comments in this proceeding convincingly

demonstrate the lawfulness of the Commission's regulatory

forbearance policy. Contrary to AT&T's claims, the proper

application of the "filed rate" doctrine -- as recently

reiterated in Maislin Industries v. Primary Steel, Inc.

-- is not an impediment to the Commission's regulatory

forbearance policy. Nor does Section 203 of the Act stand

as an obstacle to the Commission's ability to forbear from

regulation.

Given the undeniable benefits of regulatory

forbearance, the Commission should not even consider turning

back the regulatory clock. Rather, the Commission should

address AT&T's concerns by initiating a proceeding to con

sider extending regulatory forbearance to those of AT&T's

services which have been found to be competitive.

The comments in this proceeding identify at least

two alternative grounds for relieving competitive carriers

of unnecessary Title II regulation, independent of the

Commission's authority to forbear from regulation. One

alternative, set forth in the comments filed by IBM, would

enable the Commission to conclude that service prOViders

which have no market power are not common carriers within

the meaning of Title II of the Act. The second alternative

is private carriage. The Commission should make clear that
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nondominant carriers can routinely offer service on a pri

vate carrier basis absent a showing that it would not be in

the public interest. Resellers which do not file tariffs

should be presumed to be private carriers. The Commission,

however, should ensure that private carriage is not misused

by facilities-owning carriers as a means of avoiding the

unbundling and other salutary requirements of the Computer

Rules.

If the Commission were to decide that it lacks the

authority to forbear from regulation, the Commission should

exercise restraint as it applies the provisions of Title II

to nondominant carriers. The Commission should also make

clear that, in re-regulating nondominant carriers, it is not

abandoning its other procompetitive and deregulatory poli

cies through which enhanced service providers, sharing

arrangements and the like have remained free of Title II

regulation. The Commission should also take steps to ensure

that a decision eliminating regulatory forbearance does not

adversely affect the rights of users. Existing contractual

arrangements between nondominant carriers and their

customers should remain in effect, and the Commission's

tariff filing rules should be modified so as to prevent the

carriers from unilaterally abrogating these agreements.
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The Information Technology Association of America

("ITAA"), formerly known as ADAPSO, hereby replies to the

comments that were filed in response to the Commission's

Notice of proposed Rulemaking in the above-captioned

proceeding on March 30, 1992. 1

I. STATEMENT OF POSITION

The comments in this proceeding convincingly

demonstrate the lawfulness of the Commission's regulatory

forbearance policy. ITAA submits that, rather than

abandoning this demonstrably successful policy, the

Commission should consider extending regulatory forbearance

to the competitive offerings of American Telephone and

Telegraph Company ("AT&T"). If the Commission has concerns

about its authority to forbear from regulation, the record

suggests other means by which the Commission can avoid the

1/ See Tariff Filing Requirements for Interstate Common
Carriers, 7 FCC Rcd 804 (1992) [hereinafter "Notice"].



unnecessary regulation of competitive nondominant carriers.

If the Commission ultimately concludes that regulatory

forbearance is unlawful, it should exercise restraint in

reimposing Title II regulation, and should ensure that the

rights of users are protected.

II. THE COMMENTS IN THTS PROCEEDING CONVINCINGLY
DEMONSTRATE THE LAWFULNESS OF REGULATORY
FORBEARANCE.

ITAA finds itself in agreement with the legal

position taken by the vast majority of commenting parties,

namely, that the Commission's current forbearance policy is

a lawful exercise of its authority under the Communications

Act. Only a few of the dominant carriers, AT&T chief among

them, take an opposing view. Their arguments center on the

"filed rate" doctrine and the language of Section 203 of the

Act. As shown below, their arguments are not persuasive.

A. Regulatory Forbearance Is Consistent
With the "Filed Rate" Doctrine.

contrary to AT&T's claims, the proper applica-

tion of the "filed rate" doctrine -- a rule of statutory

construction recently reiterated by the Supreme Court

in Maislin Industries v. Primary Steel, Inc. 2 -- is not

an impediment to the Commission's regulatory forbearance

policy. As MCI Telecommunications Corporation ("MCI") and

the Ad Hoc Telecommunications Users Committee ("Ad Hoc

2/ 110 S. ct. 2759 (1990).
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Committee") have amply demonstrated, regulatory forbearance

is readily reconcilable with the "filed rate" doctrine.

All that is required is that carriers not establish both

tariffed and non-tariffed rates for the same service. 3

As the Ad Hoc Committee points out, Maislin's

holding was not directed at any form of regulatory for

bearance. 4 Rather, the policy set aside by the Supreme

Court was one which forbade a common carrier from collecting

the rate published in its tariff, where the carrier had

negotiated a different contract rate for the same service. 5

In other words, the Court held that an agency cannot require

a carrier to charge a rate which differs from its "filed

rate" where the same service is involved. There is no

conflict between a carrier's tariffed and non-tariffed rates

31 See Comments of MCI Telecommunications Corp. at 19-20
[hereinafter "MCI Comments"] ("It [forbearance] does
not permit a nondominant carrier to negotiate a private
rate with a customer that is different from the rate
reflected in any tariff it files for the same service
for similarly-situated customers."). (unless otherwise
indicated, all comments cited herein were filed on or
about March 30, 1992.)

41 Comments of Ad Hoc Telecommunications Users Committee
at 8-9 [hereinafter "Ad Hoc comments"] (Maislin court
"did not address, even in passing, the lawfulness of
a forbearance policy. It held only that, not having
forbo~ne from requiring carriers from filing tariffs,
the ICC [Interstate Commerce Commission] could not, as
a blanket matter, declare that to collect tariff rates
instead of contract rates was an unreasonable prac
tice."). See also Comments of Cellular Communications
Industry Ass'n at 19-20.

51 See 110 S. ct. at 2768.
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-- and thus no violation of the "filed rate" doctrine -- if

the same service is not being offered on both a tariffed and

a non-tariffed basis to similarly situated customers. 6

The Commission should therefore reject AT&T's

claim that Maislin and the "filed rate" doctrine are incon-

sistent with its regulatory forbearance policy. As the

record demonstrates, the "filed rate" doctrine and regu-

latory forbearance are in fact complementary regulatory

tools. 7

6/ See Comments of GTE Service Corp. at 22-23 [hereinafter
"GTE Comments"]; Comments of KIN Network Access
Division at 6-7 [hereinafter "KIN Comments"]; Comments
of First Financial Management Corp. at 7 [hereinafter
"First Financial Comments"]; Comments of Sprint
Communications Co. L.P. at 7-8 [hereinafter "Sprint
Comments"] .

7/ Proper application of the "filed rate" doctrine
protects users in a regulatory forbearance environment.
For example, it would prevent carriers from negotiating
a non-tariffed rate and then insisting upon collection
of a higher tariffed rate where the negotiations also
resulted in changes in the terms and conditions of
service. Compare Maislin, 110 S. ct. at 2769 n.12
("bait and switch" tactics not permitted) with Marco
Supply Co. v. American Telephone and Telegraph Co., 875
F.2d 434 (4th Cir. 1989) (regulated carrier can collect
tariffed rate even if carrier's representation of lower
appljcable rates is frauduJent). To further protect
users against carrier misconduct, the Commission should
adopt the Ad Hoc Committee's suggestion and prohibit
carriers from changing the terms and conditions of
negotiated service arrangements by means of unilateral
tariff filings. See Ad Hoc Comments at 20-25.
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B. Regulatory Forbearance Is Consistent With
Section 203 of the Communications Act.

AT&T also argues that the plain language of

Section 203 and the judicial decisions interpreting that

language require a determination that regulatory forbearance

is unlawful. AT&T is wrong. The Commission may lawfully

abstain, within proper lim1ts, from enforcing the procedural

requirements of Section 203.

The central issue in this debate is the meaning of

the term "modify," as used in Section 203(b)(2). That term

was precisely defined by the Second Circuit in its Tariff

Notice decision. 8 There, it was held that "'modify'

refers to the ad hoc power of an agency to relax its

procedural rules when required by justice."9 The tariff

filing requirements of Section 203(a) are just such a

procedural requirement. 10 As the Commission has repeatedly

8/ American Telephone and Telegraph Co. v. FCC, 503 F.2d
612 (2d Cir. 1974).

9/ Id. at 615 (emphasis added). The Commission could
thus lawfully extend a tariff notice period set by the
statute. Id. at 616. This decision also held that the
Commission'S authority under Section 203(b)(2) was not
limited to changing tariff notice periods nor the same
as the powers conferred upon the Interstate Commerce
Commission and the Federal Power Commission by their
respective organic statutes. Id. at 617. The Special
Permission decision, American Telephone and Telegraph
Co. v. FCC, 487 F.2d 864 (2d Cir. 1973), is not in
consistent. That case held merely that the Commis
sion could not create new requirements not found
in Section 203. Id. a~79.

10/ MCI Telecommunications Corp. v. FCC, 765 F.2d 1186,
1188 (D.C. Cir. 1985) ("The forbearance approach

(Footnote 10 continued on next page)
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made clear, regulatory forbearance does not alter the

substantive provisions of Title II and nondominant carriers

remain fully subject to those requirements. 11 The admin

istration of the procedural requirements of Section 203(a)

is thus a matter that rests well within the Commission's

discretion; it is plainly not a statutory mandate. 12

Contrary to AT&T's claims, the D.C. Circuit's

decision in MCI Telecommunications Corporation v. FCC did

not hold that the Commission had violated the Communications

Act by allowing nondominant carriers to refrain from filing

tariffs. 13 That case dealt solely with the Sixth Report

and Order in the Competitive Carrier proceeding, and over-

ruled the Commission's proscription of tariff filings by

(Footnote 10 continued from previous page)
involved abstaining from applying to non-dominant
carriers certain Title II procedural requirements while
maintaining the basic substantive requirements that
carriers charge 'just and reasonable' rates and not
engage in 'unreasonable discrimination. '" (emphasis
added) ) .

11/ Rates for

12/ See GTE Comments at 12; First Financial Comments at
3-5; Comments of Ass'n for Local Telecommunications
Services at 3-4 [hereinafter "ALTS Comments"]; Comments
of LCI International at 2-3 [hereinafter "LCI Com
ments"]; Comments of Metropolitan Fiber Systems at 5-7.
The debate whether "modify" encompasses "eliminate"
misses the point. Tariff filings are not eliminated
by the Commission's forbearance policy.

13/ 765 F.2d 1186 (D.C. Cir. 1985).
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nondominant carriers. The court's decision expressly

did not reach the Commission's policy of "permissive

forbearance" adopted in prior Competitive Carrier orders.

Moreover, the court noted that permissive forbearance --

involving as it does the allocation of agency resources to

enforcement activities -- is arguably immune from judicial

review. 14

If the record of this proceeding included evidence

that the Commission's "general policy" of forbearance was

"so extreme as to amount to an abdication of its statutory

responsibilities," the Commission might be required to

reconsider this policy.lS No such evidence, however, has

been presented. Indeed, the comments in this proceeding

indicate quite the contrary; they overwhelmingly demonstrate

that nondominant carrier rates are just, reasonable and

nondiscriminatory, and that the public has benefited from

lower prices and more attractive services. The "special

circumstances" presented by competitive market conditions

and the resulting user benefits are more than sufficient to

satisfy the requirements of section 203(b)(2) and justify

a continuation of the Commission's regulatory forbearance

policy.

14/ Id. at 1190-91 n.4.

15/ See id. (quoting Heckler v. Chaney, 470 U.S. 821, 833
n.4 (l98S)).
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"Special circumstances" certainly justify the

continued application of regulatory forbearance to resale

common carriers. Because resellers do not own transmission

facilities and must acquire the use of such facilities from

other carriers, resellers simply do not have the ability to

charge unjust or unreasonable rates or to engage in unrea

sonable discrimination. 16 To require resellers to provide

service pursuant to tariff would truly elevate form over

substance and is surely not required by Section 203. 17

As the comments in this proceeding should make

clear, neither the "filed rate" doctrine nor the language

of Section 203 stands as an obstacle to the continued

vitality of the Commission's regulatory forbearance policy.

As the expert agency charged with supervising the regulatory

framework created by the Communications Act, the Commis-

sion's consistent interpretation of its statutory respon-

sibilities with respect to tariff filing requirements is

entitled to substantial deference. 18 The Commission should

161 Because resellers do not own facilities, they would
quickly lose all of their customers if they raised
their prices above those of the underlying carrier
whose facilities they resell. MCI is therefore wide of
the mark when it argues that there is no basis on which
the Commission can draw distinctions among nondominant
carriers. See MCl Comments at 46. Resellers plainly
stand OIl a different footing than facilities-based
carriers.

171 See,~, Ad Hoc Comments at 15-18 ("special
circumstances" exist to justify exempting resellers
from the tariff filing provisions of Title II).

181 See Chevron U.S.A., Inc. v. Natural Resources Defense
COUncil, 467 U.S. 837, 842-45 (1984).
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therefore affirm the lawfulness of regulatory forbearance

as applied to the increasingly competitive interexchange

marketplace.

III. THE COMMISSION SHOULD CONSIDER EXTENDING, RATHER
THAN ABANDONING, ITS REGULATORY FORBEARANCE POLICY.

As the parties to this proceeding have amply

demonstrated, regulatory forbearance has served the American

public remarkably well. 19 Competition has flourished in the

provision of most interexchange communications services

and numerous new service providers have entered the market

place. 20 Unlike the situation which prevailed a mere decade

ago, ITAA's member companies are now able to obtain most

interexchange communications services in an environment in

which carriers compete on the basis of price, quality and

service. 21 In short, the Commission's Competitive Carrier

proceeding has been a regulatory success. 22

19/ See,~, ALTS Comments at 5-8; Comments of Common
wealth Long Distance Co. at 5-6; Comments of Competi
tive Telecommunications Ass'n at 5-6; GTE Comments at
6-7; Comments of Interexchange Resellers Ass'n; KIN
Comments at 3-7; LCI Comments at n.5 and accompanying
text; Comments of OCOM Corp. at 8; Comments of RCI Long
Distance, Inc. at 2; Sprint Comments at 16-17; Comments
of Telecommunication Marketing Ass'n at 5-6.

20/ See Federal Communications Commission - Industry
Analysis Division, "Summary of Long Distance Carriers"
(released Mar. 17, 1992).

21/ Unfortunately, this situation does not yet exist in the
market for local exchange services.

22/ See policy and Rules for Competitive Common Carrier
Services and Facilities Therefor, 77 F.C.C.2d 308

(Footnote 22 continued on next page)
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Given the undeniable benefits of regulatory

forbearance, ITAA submits that it simply makes no sense for

the Commission to even consider turning back the regulatory

clock. ITAA, of course, recognizes that the Commission is

not acting in a vacuum. As the Notice itself makes clear,23

the Commission's reexamination of regulatory forbearance is

a response to AT&T's complaint against MCI. The solution,

however, is not to abandon regulatory forbearance, as AT&T

suggests. That truly would be "throwing out the baby with

the bath water." Rather, the Commission should initiate a

proceeding to consider extending regulatory forbearance to

those of AT&T's services which have been found to be

competitive. 24

(Footnote 22 continued from previous page)
(1979); First Report and Order, 85 F.C.C.2d 1 (1980);
Further Notice of Proposed Rulemaking, 84 F.C.C.2d 445
(1981); Second Report and Order, 91 F.C.C.2d 59 (1982),
recon. denied, 93 F.C.C.2d 54 (1983); Second Further
Notice of Proposed Rulemaking, 47 Fed. Reg. 17308
(1982); Third Further Notice of Proposed Rulemaking,
48 Fed. Reg. 28292 (1983); Third Report and Order, 48
Fed. Reg. 46791 (1983); Fourth Report and Order, 95
F.C.C.2d 554 (1983); Fourth Further Notice of Proposed
Rulemaking, 49 Fed. Reg. 11856 (1984); Fifth Re~ort and
Order, 98 F.C.C.2d 1191 (1984); Sixth Report an Order,
99 F.C.C.2d 1020 (1985), reversed and remanded sub nom.
MCI Telecommunications Corp. v. FCC, 765 F.2d 1186
(D.C. Cir. 1985).

23/ Notice, 7 FCC Rcd at 804.

24/ See Competition in the Interstate Interexchange
Marketplace, 6 FCC Rcd 5880, 5893 (1991).
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IV. THE RECORD OF THIS PROCEEDING IDENTIFIES OTHER
MEANS BY WHICH THE COMMISSION CAN AVOID THE
UNNECESSARY REGULATION OF COMPETITIVE CARRIERS.

As explained above, the record of this proceeding

clearly demonstrates that the Commission possesses the

requisite legal authority to forbear from regulating non-

dominant carriers. If the Commission has any doubts in

this regard, the solution is not to begin re-regulating

these carriers. The comments identify at least two other

alternative grounds for relieving competitive carriers of

unnecessary Title II regulation, independent of the

Commission's authority to forbear from regulation.

One alternative is set forth in the comments filed

by International Business Machines Corporation ("IBM"). In

its comments, IBM has explained why interexchange service

providers and resellers that lack market power should not be

considered "common carriers" within the meaning of Title II

of the Act. Tracing the common law origins of the common

carrier concept, IBM's comments -- and the analysis of

Professor William K. Jones on which they are based --

demonstrate "that the presence of monopoly power is not

only relevant, but should be controlling in determining

whether a communications service provider is a common

carrier" as that term is used by Title II of the Act. 25

25/ Comments of International Business Machines Corp. at 12
[hereinafter "IBM comments"].
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Using this analysis, the Commission could lawfully --

and, as an alternative ground for its decision in this

proceeding, should -- conclude that service providers which

have no market power are not common carriers within the

meaning of the Communications Act. 26

A second alternative is private carriage. perhaps

the best discussion of this subject appears in the comments

filed by the Ad Hoc Conuni ttee. 27 As the Ad Hoc Committee

and others point out,28 many carriers operate on both a

common carrier and private carrier basis. In addition to

offering generally available services pursuant to published

tariffs, it is the practice of many carriers in today's

competitive interexchange marketplace to offer customized

services and, in doing so, "to make individualized deci-

sions, in particular cases, whether and on what terms to

deal."29 Plainly, when a carrier is acting as a private

carrier, offering private carriage services, it is not

subject to regulation under Title II of the Act. ITAA

26/ To the extent that these service providers engage in
anticompetitive abuse and thereby gain market power,
they would become subject to regulation as common
carriers, thus ensuring that the public is protected.

27/ See Ad Hoc Comments at 26-31.

28/ See,~, id.; IBM Comments at 13; First Financial
Comments at 12-13; Comments of Fairchild Communications
Services Co. at 5.

29/ National Ass'n of Reg. Util. Comm'rs v. FCC, 525 F.2d
630, 641 (D.C. Cir.), cert. denied, 425 U.S. 992
(1976).
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agrees with the Ad Hoc Committee that the public interest

would be served if the Commission were to use the oppor-

tunity presented by this proceeding to make clear that

nondominant carriers can act as both common carriers and

private carriers, and that they can routinely offer service

"'on a noncommon carrier basis absent a showing that it

would not be in the public interest' for them to do so.,,30

ITAA also endorses the Ad Hoc Committee's request

that the Commission adopt an express presumption that

resellers which do not file tariffs are private carriers,

absent clear and convincing evidence to the contrary. As

the Ad Hoc Committee has correctly pointed out:

Among resellers in particular, common
carriers and private carriers are essen
tially self-selecting by their practices.
A reseller who chooses to keep a tariff
on file is signalling its intention to
be a common carrier for the part of its
services covered by the tariff. A
reseller who chooses not to file, con
versely, must inevitably do its business
by private arrangement, and this carries
with it almost inevitably individu~]ized

decisions on how and when to deal. 1

ITAA submits that such a presumption will create marketplace

certainty and, more importantly, will avoid the needless

regulation of those service providers least warranting

government oversight.

30/ Ad Hoc Comments at 29 (quoting Martin Marietta
Communications Systems, Inc., 60 R.R.2d 779 ('11)
(1986)) .

31/ Ad Hoc Comments at 16-17 (footnotes omitted).
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The Commission, however, should ensure that private

carriage is not misused by facilities-owning carriers for

their competitive advantage in the enhanced services and

customer-premises equipment markets. In particular, the

Commission should prohibit the use of private carriage

arrangements to avoid the unbundling and other requirements

of the Computer Rules that apply to both dominant and

nondominant carriers. The Commission can accomplish this

goal by conditioning the removal of any previously author-

ized transmission facilities from common carrier service

on the carrier's compliance with the requirements of the

Computer Rules. 32

V. IF REGULATORY FORBEARANCE IS FOUND TO BE UNLAWFUL,
THE COMMISSION SHOULD EXERCISE RESTRAINT IN APPLYING
TITLE II REGULATION AND SHOULD ENSURE THAT THE RIGHTS
OF USERS ARE PROTECTED.

If the Commission were to decide that, not-

withstanding the record of this proceeding, it lacks

the authority to forbear from regulation, the Commission

should exercise restraint as it applies the provisions

of Title II to nondominant carriers. In particular, the

Commission should ensure that the tariff filing requirements

of Section 203 do not impede the ability of nondominant

carriers to provide service in a timely and flexible manner.

32/ Given the way in which modern communications facilities
are used, this may require the removal of a portion of
a previously authorized facility.
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The Commission should also do its utmost to prevent the fil-

ing of tariffs from dampening the vigorous price competition

which now characterizes much of the interexchange market-

place. The Commission can do so by minimizing the scope

and frequency of tariff filings.

The Commission should also make clear that in re-

regulating nondominant common carriers, it is not abandoning

its other pro-competitive and deregulatory policies. In

particular, the Commission should affirm that the demise of

regulatory forbearance will not, by that fact alone, result

in the regulation of currently unregulated enhanced service

providers, systems integrators, facilities managers, sharing

arrangements and private networks.

The Commission should also take steps to ensure

that a decision eliminating regulatory forbearance does not

adversely affect the rights of users. In this regard, ITAA

agrees with Mcr that such a decision should have only

prospective effect. 33 Existing contractual arrangements

between nondominant carriers and their customers should

remain in effect and should be allowed to expire according

to their terms. 34 ITAA similarly agrees that the carriers

33/ See Mcr Comments at 47.

34/ The Commission, however, could prohibit users from
exercising any future options to renew or extend the
term of such agreements.
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should not be required to file tariffs that reflect these

existing service arrangements.

To invalidate these agreements would be totally

unfair to users who, in good faith, entered into these

service arrangements and, in many cases, made substantial

investments to take service from the carriers in question.

Moreover, to require these agreements to be reflected in

newly filed tariffs would risk disclosure of competitively

sensitive information about a user's network, its customers,

and its operations. In the highly competitive enhanced

services business, the release of such information could

have disastrous competitive consequences.

The Commission, however, should do more than allow

these contracts to remain in effect if users are to be

protected. As several parties have correctly pointed out,

the carriers have the ability to walk away from these

agreements simply by filing inconsistent tariffs. ITAA

therefore agrees with the Tele-Communications Association

("TCA") that the Commission should modify its tariff filing

rules to prevent the carriers from unilaterally abrogating

otherwise binding agreements. 35 Specifically, the Commis

sion should require any tariff filing that is inconsistent

with an underlying contract and that is filed without the

affected customer's consent to be expressly identified as

35/ See Comments of Tele-Communications Association at 7-9.
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such. These tariff filings should only be made on not less

than 120 days' notice, and should be automatically suspended

by the Commission for the full statutory period.

Carriers proposing such tariff revisions should

also be required to make a detailed and compelling showing

why the increased rates or changed terms and conditions are

just and reasonable. ITAA agrees with TCA that tariffs

which unilaterally abrogate agreements with customers should

be found lawful "only in 'rare instances, if any.,,,36 And,

if such tariff filings are allowed to become effective,

users should have the right to terminate their service

agreements without liability. These changes in the

Commission's rules are absolutely essential if users are

to be protected, given the state of the law regarding the

precedence of tariffs over contracts. The carriers should

not be heard to complain, because these rules would do no

more than enforce what would otherwise be binding

agreements. 37

36/ Id. at 9 (quoting Policy and Rules Concerning Rates for
Dominant Carriers, 5 FCC Rcd 6786, 6852 n.400 (1990)).

37/ The Commission can take the action recommended herein
either in this proceeding or in a rulemaking specifi
cally initiated to address the details of a post
regulatory forbearance environment.
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VI. CONCLUSION

Upon review of the record of this proceeding, the

Commission should conclude that it possesses the requisite

statutory authority to forbear from regulation. If the

Commission finds that regulatory forbearance is unlawful, it

should exercise restraint in reimposing Title II regulation

and should ensure that the rights of users are protected.

Respectfully submitted,

INFORMATION TECHNOLOGY
ASSOCIATION OF AMERICA

By: Ronald J. Palenski
General Counsel
Information Technology

Association of America
Suite 1300
1616 North Fort Myer Drive
Arlington, Virginia 22209-3899
(703) 522-5055

Its Attorney

April 29, 1992
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